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" This was an action brought by Hutchins against
Childress & Buaker as copartoers, before a justice of
the peace, in Greene coanty, on a note for twenty-
five dollars, made by the firm. Hutehins obtained
judgment ; an appeal was taken to the County Court.
There, the _[‘rlaiuliff, Hutebins, declared against the
d.efendar:ts, as copartners.  They filed a jnint plea,
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examining J. A. PBeal, n witness. The
i objected, hecnitse the evidence was closed.
rl"f’"“:.I it J;_l\"-"t‘t'll]u{] the objection, and suffered the
‘{-;::;{,'::1911(1 v.'cm:nmnl,lun the grotind t'u:t in the re-
butting evidence, new facts had come out.
1-2 The delendants relied on payment. They
cnnl'eudec] that goods were snT:I,' by }he ﬁr;;n, to
Hutching, to pay this debt laml thirty-nine ﬁt elrs.—-
that the goods were immediately resold by the .p 311:-
(i to the defendant, Childress, ﬂl]ld that 'f]e “asTho
ay for them in notes with certain snreties, 1he
plaintiff insisted that there was no actual delwe*ry_
of ‘the goods—uo separation_from the mass, nor 1n-
voice delivered to the plaintiff. Thc.defen(!nn.ts in-
sisted that Balcer was the agent of the plaintiff, in
the transaction, and that he acted on behalf of the
plﬁinﬁﬂ'.' Nn'expi'es«'s authority was shown, but the
defendants offered evidence of his acts, and that ‘he
was reputed the agent of the plaintiff. The goods
remained in the possession of Childress, and were
sold by him for his own account, and the notes were
not tendered nor delivered by him for the goods to

gisted on

‘Hutchins, according to the terms of the supposed

purchase.

" 'The plaintif moyed the Court, to exclude all ev-
idence of acts of agency of Baker; because, he be-
ing a defendant, he could not be an agent of the
plaintiff. The Court ruled, that he might be con-
sidered ay agent of the plaintiff, (if there was a sale
in fact of the goods in the first instance) i relation
any thing subsequent, between the plaintiff and
mﬁa’_nt, Childress, and that his acts, and how far
aintiff [i,ﬁgl assented to them might be taken

ousideration, and ‘were p‘r'qpaf'!gy}dm?k} gon-

g
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The Conrt. on mation ol the defendants exeluded
all such parts of the auswery as related 1o his lh'llll-
al of the ageney, 1o thee countract nmiween the ll‘h"“"
i ael C il ress, o [is achinnssion, tha Childress
fadl ot cot uplied with his eontract of purchase; _“'111
per rinifted ouly sne b paris s selte 'll the original
existence of the debt) nmd " that a1 was uu]mld.
to hin and Childress, 1o go to the jury.

The defendants olfered evidenece to discreditthe
admissions of Buker, which was pbjected 1o, by the
]'I|.l|nt|ﬁ but admitted by the Court,on the L'r““.”d'
that if there was evi lence 10 establish a combina-
tion, between Baker aud the plaisuff, evidence, dis-

crediting Baker's admissions, might be received.
Argtlud by Stewart, fur the the plaintiff I error,

SarroLn, J.—The questions !art'svmt'(l for revi-
sion, arose on the trial of ao appeal, in the County
Court of Greene, from @ Judgmem of a justice.—
Trhe plaintill o error was also pluintdff. in the Coun-
ty Court, The netion was assumpsit, agaiust the
defendants, as copartucrs, on i promissory note, aiy-
en by them, is such.

It also appears, that thirty-nine other cases, siini-
larly sitnated, were, at the same time, pending in the
same Court; and that they are all dependent npon
the principles of deeision, which must govern this.
The Al was had on the gederal issue of non-as-
1 n[m!,,, :-lullv |’ :uuhd l}}' the defeadants. A ver-
' rld fur the defendints.
estions made, grow out of the il of ex-
w‘}il‘lllt.li of w |'|IL|I us is necessary fo a de-

the law, governing this case, is as follows :

Complete source photograph. Original margins and adjoining-page fragments retained.

a7




Hutchins v. Childress & Baker (1833)
4 Stewart & Porter, pp. 34-44 | Printed page 38 | Photograph 5 of 11

'Ps CASES DETERMINED

— e B L - e

WUTOHING €%, ONILDRESS B DAKER. o

The plaintiff having introduced the r.-,\-i-:]em:e’
which he, at first, proposed resting his case, {he
fendants introdoced theirs—then the plaintiff i'l'lru:
duced rebutting testinony. ‘.f". fier he had cin.-;ed‘ the
defendants insisted on examining J. A. Beal, a Wilnegg
The plaintiff objected, becanse !hul evidence was f‘-|03:
ed. The Court overruled the objection, and suffer,
ed the witness to be examined—on the ground that

in the rebutting evidence, new facts had come ﬂm_’

The exceptions further show, that the defendapgg
allempied to prove payment of all the notes by a
sale of gnods made by them to the plaintiff in dje
charge thereof.
resuld by the plaintiff, 1o the defendant, Uhilfh'essi
and that he was to pay for them, in notes, with cep.
tain scecurilies. :

The plaintiff insisted, thal there was no actual de.
livery of the goods—no separation from the mass
nor invoice delivered to Lim.

The defendants contended, that Baker was the a.
gent for the plaintiff, i the transaction ; and that he
acted on behalf of the plaintiff.  No express autho-
rity was shewn, but the defendants offered evidence
of his acts, and that he was reputed to be such agent.
The goods remained in the possession of Childress,
and were sold by him, for his own account; and the

notes were not fendered, or delivered, by him, for
the goods, to Hutchins, according to the terms of the
supposed purchase.
On objection, by the plaintiff, to the admissibility
of any evidence, of acls of agency by Buker; be-
se, bei efendant, be could not be an agent for

That the goods were immediate|y

ause, Deing .
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s Mfld: th subsequent transaction, between the plaintiff, and de-
ral,a Wilneg i fendant, Childress, and that his acts, and 1o what ex-
99 was Blga' tent the plaintiff had assented to them, might be ta-
 and Suffe ) ken into consideration, and were proper evidence,
;’!‘uund thy 1 condueing 1o prove a fr:md ulent combination between
tome ony¢ - Balker and l'np ];hmmﬁ. . ;
d‘f&'n(]dn.{ The plaiutlﬁ prm'c.-tl, that Baker, several times;
g admitted, that the sale had not taken place, and that

notes : 1
: But the Court suffered

ntiff, in 3 the ‘debts wete still due. :
R issions 1o oo as evidence, only so far as re-

mmediag these admissions 10 go ,only
Chi Qtel lated to the first contract; bnt not to shew, that
i’ ”.MFES*; , Childress had not complied with the terms of the
b With cer. purchase, alleged to have been made by him, of the
The Court also admitled evi-

goods of plaintiff.
actual de- dence, offered by the defendants, (the same being ob-
the mass, jected to by the |;l-.|iu|iﬁ',) of the declarations of Ba-
ker, in a conversafion, distiuet from any conecerning
which the plaintiff had given evidence : that the rea-

vas the a- . :
d that he son the plaintiff would not receive the notes of C.hll-
558 autho- dress, for the gun.ds, was, that he, Baker, wanted to
evidones get the goods, himself; and that he would not re-
ceive the notes—and thus it was, that the notes were
ch agent. _ :
ks not tendered.
phildgess, It further appears, that the plaintiff offered in evi-
; a.nd the dence, aii answer in Chaneery, made by Balker, to
him, for a bill against him, by Childress, which wonld have
ps of the proved, that the former thereby admitted, that the
debts, sued for, were for money loaned. That the.
issibility sale of the goods had not taken place. That Chil-
a6

dréss had failed 1o comply. That he was not’ the
e 6 thi

iintiff ; and, that the debts were still
.mnsi Childress, as co-partoers.-——
‘on motion of the defendants, ex-
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introduce his rebutting testimony ; and the examina-
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have been offered in the first iusmn%._

no out a préma fuacie case, lie may safcl;,r

a of the defence and of his
right to offer rebutting evidence. Helnce. the :l.dei“f"_"si
sity of allowing to the presiding Judge “'J‘_ 1N

discretion on this point, to be used for the ‘adt ance-
ment of justice; but so regulated as to avoid e:nhfu‘-_
rassment, us fur as practicable, and prevent SUrprise
or injury to either party. Asto this exception, there
is believed to be no error. S0

All the exceptions relative to the admission
rejection of the evidence offered, may be embraced
in one general view of the subject. |

The opinion of the Court was in substance, that
if there was a sale in fact of the goods by the de-
fendants to the plaintiff; in the first instance, then
in relation to the subsequent transactions, Baker
might be viewed as the agent of the plaintiff, and
the latter could be held' responsible for his acts and
declarations as such ; also the Court rejected the ev-
idence of Baker’s answer in chancery to a suit by
Childress, when offered by the plaintiff; to prove
his admission of the continued existence of this
debt, and that there was no such agency as was con-
tended for. Further, the Court permitied the de-
fendants to introduce proof to discredit the admis-
sions of Baker, one of the defendants. '

The first enquiry on this branch of the subject is;
whether or not, it was competent for these defend-
ants, wheqi"s'ued as partners, and in a trial, on the
general issueé, in which they had joined, to avail
themselves, as evidence, of the acts, declarations, or
admissions oftoneof themselves, in opposition to the

1 --, . 6
i 3

that might
Afier maki ut a p
do this, in anticipation

and
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plaintiff, ¢
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